STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

I N RE: CALPI NE CONSTRUCTI ON
FI NANCE COVPANY, L. P
(OSPREY ENERGY CENTER)
PONER PLANT SI Tl NG
APPLI CATI ON NO. PAO0O-41,

Case No. 00-1288EPP
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LAND USE RECOMVENDED ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by its duly-designated Adm ni strative Law Judge,
J. Lawrence Johnston, held a | and use hearing in the above-
styled case on January 23, 2001, in Auburndale, Florida.

APPEARANCES

For Petitioner Cal pine Construction Finance Conpany, L.P.

David S. Dee, Esquire
Landers & Parsons

310 West Col | ege Avenue

Tal | ahassee, Florida 32301

For the Florida Departnent of Environnental Protection:
Scott A. Goorland, Esquire
Depart nment of Environnental Protection
3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

Pursuant to Section 403.508(2), Florida Statutes, the sole
issue for determnation in this case is whether the site for the
Petitioner’s proposed electrical power plant “is consistent and

in conpliance with existing |land use plans and zoni ng



ordi nances.” (Al statutory references are to the 2000
codification of the Florida Statutes.)

PRELI M NARY STATEMENT

On March 20, 2000, Cal pi ne Construction Finance Conpany,
L.P. (“Calpine”), filed an application with the Florida
Department of Environnental Protection (“Departnent” or “DEP")
for authorization to construct and operate a nom nal 527
megawatt (“MW) natural gas-fired, conbined cycle electrical
power plant on a site located in Auburndale, Florida. Calpine s
application is subject to the requirenents of the Florida
El ectrical Power Plant Siting Act (“PPSA’), Sections 403.501-
.518. In conpliance with Section 403.508(1), a |land use hearing
(“the Land Use Hearing”) was scheduled in this case for
January 23, 2001.

On January 12, 2001, a “Prehearing Stipulation for Land Use
Hearing” (“Prehearing Stipulation”) was filed by Cal pi ne, DEP,
the Florida Departnent of Transportation, the Florida Departnent
of Comunity Affairs, the Florida Public Service Conm ssion, the
Florida Fish and Wldlife Conservati on Conm ssion, the Sout hwest
Fl ori da Water Managenent District, the Central Florida Regiona
Pl anni ng Council, Polk County and the Cty of Auburndale (the
“City”). In the Prehearing Stipulation, all of the signatories
either agreed with, did not object to, or took no position

regardi ng Cal pine’s assertion that the site of the proposed



project is consistent and in conpliance with existing |and use
pl ans and zoni ng ordi nances.

At the Land Use Hearing, Calpine called two w tnesses:
Robert Green (City Manager of the City of Auburndale) and
Ri chard Zwol ak (accepted as an expert regarding | and use
pl anni ng, | and use conpatibility anal yses and environnent al
i npact assessnents). Cal pine introduced Exhibits 1-6 and 8-25
into evidence w thout objection.

At the Land Use Hearing, the Adm nistrative Law Judge
granted Cal pine’s request to take judicial notice of the
foll owi ng docunents: City Odinance No. 985, which annexes
Calpine’s site into the Gty; Cty Odinance No. 999, which
anmends the Gty s conprehensive | and use plan and desi gnates
Calpine’s site as a “Business Park Center”; City O dinance No.
1000, which changes the City' s zoning classification for
Calpine’s site to “Light Industrial”; excerpts of the Gty’s
conprehensi ve | and use plan, which was adopted as Cty O dinance
No. 752; and excerpts of the City s Land Devel opnent
Regul ati ons, which were adopted in City Ordi nance No. 764.
These docunents were introduced into evidence at the Land Use
Heari ng.

No one contested the evidence presented by Cal pine at the
Land Use Hearing. None of the signatories to the Prehearing

Stipulation participated at the Land Use Hearing, except Cal pine



and DEP. Except for Calpine, the parties to this proceeding did
not call any w tnesses or proffer any exhibits. Although the
public was given an opportunity to coment, no one fromthe
public testified or proffered any exhibits at the Land Use
Heari ng.

The transcript of the Land Use Hearing was filed with the
Di vision of Adm nistrative Hearings on February 14, 2001, and
the parties were allowed 10 days to submt proposed recomended
orders. Calpine and DEP tinely filed a joint proposed
recommended order on February 19, 2001. No other party filed a
proposed recommended order.

Based on all of the evidence of record, the follow ng
findings of fact are determ ned:

FI NDI NGS OF FACT

The Petitioner

1. Calpine intends to license, construct, own, and operate
a new el ectrical power plant in the Gty of Auburndale, Florida.
Cal pine filed an application with DEP under the PPSA for the
proposed el ectrical power plant, which is known as the GCsprey
Energy Center or the Osprey Project.

The Site for the Gsprey Energy Center

2. The site (“Site”) for the OGsprey Energy Center is

| ocated within the nunicipal limts of the City of Auburndale,



which is in the north-central portion of Pol k County, Florida.
The Site is approximately 1.5 mles from downtown Auburndal e.

3. The Site is approximately 19.5 acres in size. The Site
currently consists of an abandoned orange grove, which is
overgrown and neglected. The Site has excellent characteristics
for its planned use because the Site contains no environnentally
sensitive areas, surface water bodies, wetlands, fl oodpl ains,

t hreat ened or endangered species of plants or wildlife, or
hi storic or archaeol ogi cal resources.

4. Adjacent to the east side of the Site is the Auburndal e
Power Pl ant, a 150 MAVWnatural gas and oil-fired cogeneration
facility. The eastern boundary of the Site also is adjacent to
Tanpa El ectric Conpany’s Recker Substation. Derby Avenue (CR
544A, a two-I|ane, paved collector road) is adjacent to the north
side of the Site. The Cty of Auburndale s Menorial Park
Cenmetery is adjacent to the west side of the Site. The southern
boundary of the Site is adjacent to Recker H ghway (SR 655, a
two- 1 ane, paved collector road). There are several commerci al
operations on the south side of Recker H ghway, including a
sand/ cenent plant, an autonobile parts shop, and a storage
center. Cutrale Gtrus Juices USA, Inc. and Florida Distillers
have large industrial facilities |located east of the Site. The
City of Auburndale’s Allred wastewater treatnment plant (“WWMP")

also is |ocated east of the Site.



5. Historically, the area surrounding the Site has been
conprised of a mxture of residential, comrercial, industrial,
and utility uses. However, the general area surrounding the
Site is now dom nated by industrial and commercial |and uses and
this land use trend is becom ng nore honogeneous. Al though
there are sonme hones across Derby Avenue and Recker Hi ghway from
the Site, they already are inpacted by existing devel opnent in
the area. Polk County planners have recogni zed this trend in
| and devel opnent patterns and have desi gnated the hones | ocated
north of the Site as areas for future devel opnent as Busi ness
Park Centers.

6. The Site has excellent characteristics for its planned
use. The Site is adjacent to an existing electrical power plant
t hat uses the sane conbi ned cycle generating technol ogy as the
Csprey Project. The Site also is |ocated adjacent to an
exi sting electrical substation. Thus, the proposed use of the
Site is nearly identical to the closest adjacent |and uses.

7. Potable water, reclainmed water, and wastewater services
will be available at the Site fromthe Cty of Auburndale. The
Cty’s Allred WMP is located near the Site. The Recker
Substation is adjacent to the Site, so no new el ectrical

transm ssion lines will need to be built.



Description of the Proposed Osprey Project

8. The OGsprey Energy Center will involve the construction
and operation of a conbined cycle, natural gas-fired, electrical
power plant. The Osprey Energy Center will generate
approxi mately 527 (nom nal) MANunder annual average anbient
conditions. The Project will include two conbustion turbines,
two heat recovery steam generators, a steam turbine, exhaust
stacks, cooling towers, a treatnment and storage systemfor
process water, a treatnent systemand two retention basins for
stormvat er, an operations control center, transforners and
rel ated switching gear, and other ancillary structures and
f eat ures.

M nim zation of Project |npacts

9. The GCsprey Project will utilize highly efficient,
state-of-the-art design concepts and equi pnent for the
production of electrical power. Every aspect of the
construction and operation of the Project has been designed to
ensure conpliance with all of the applicable |and use
regulations and to mnim ze i npacts on nearby | and uses.

10. Many of the major conponents of the Project will be
| ocated inside an environmental enclosure. The two comnbustion
turbines, the steamturbine, certain water treatnent equi pnent,
and sonme mai ntenance and operations facilities will be inside a

fully-encl osed area. The environmental enclosure will help



mnimze the inpacts of the Project on the surroundi ng area by
reduci ng anbi ent sound | evels, reducing the anount of contact

stormnvat er generated on the Site, and inproving Site aesthetics.

11. In conpliance with the Cty of Auburndal e’ s |andscape
regul ati ons, Cal pi ne has prepared and will inplenent a | andscape
plan for the Site. The |andscape plan will utilize |ong | eaf

pi ne, shumard oak, bald cypress and |live oak trees to provide
significant visual screening of the Project from adjacent roads
and surroundi ng areas. The |andscape plan will include shrubs
and ground cover to supplenent the proposed arrangenent of
trees.

12. The GCsprey Project will use only natural gas to
produce electricity. Natural gas is the cleanest-burning fossil
fuel available to generate electricity. A natural gas pipeline
wi || be devel oped i ndependently and brought to the Site, thus
suppl ementing the natural gas pipelines that are presently
avai l abl e to the Auburndal e Power Pl ant and ot her nearby
i ndustry and busi nesses.

13. The GCsprey Project will not discharge any industria
or donestic wastewater to any surface water or groundwater.

I nstead, all of the wastewater fromthe power plant will be
di scharged to the City's nearby Allred WMP for treatnent.

Treated effluent (reuse water) fromthe City's Allred WMP wil |



be punped to the OGsprey Energy Center for reuse. By using
treated effluent, the Project will reduce its use of
gr oundwat er .

Conpatibility Wth Ot her Land Uses

14. Because the Osprey Project will use conbustion
turbi nes and conbi ned cycle technology to generate electricity,
the Project will be nore conpatible with |ess intense types of
adj acent | and uses than a traditional power plant would be. The
Project will be nore conpatible with other | and uses because:
(a) the Project’s footprint is nmuch smaller than ol der plants
and the entire facility will occupy nmuch less land; (b) the
structures used to generate steamand electricity are nuch
smal l er and | ess bul ky than older facilities; (c) the Project’s
stacks are nuch smaller than the stacks used at ol der
facilities; (d) the smaller size of the Project allows for the
use of an environnmental enclosure to mnimze sound and ot her
i npacts; and (e) the Project is nore highly autonmated than ol der
facilities, thus requiring fewer enployees and, as a result,
m nim zing highway traffic inpacts.

15. There are approxinmately two dozen el ectrical power
pl ants presently using conbustion turbines in conbined cycle
configuration in Florida. Conbustion turbines in conbined cycle
configuration are currently operated: (a) on the University of

Florida’ s canpus, approximately 800 feet from Shands Hospital;



(b) in Vlt Disney Wrld, approximtely 1400 feet from
Cinderella s Castle in the Magi c Kingdom (c) in Lake Wrth,
Florida, next to the local high school and within 1/4 mle of
downt own Lake Worth; (d) in Umatilla, Florida, between a citrus
processi ng plant and a residential nei ghborhood; and (e) at the
Aubur ndal e Power Pl ant, inmediately adjacent to the Site. These
existing facilities denonstrate that a conbi ned cycl e power

pl ant can be conpatible with I ess intensive | and uses.

Exi sting Land Use Pl ans and Zoni ng O di nances

16. The City of Auburndale fully supports and wel cones the
construction of the Project. The Cty annexed the Site, anended
its conprehensive | and use plan (" Conprehensive Plan”), and
rezoned the Site for the express purpose of allow ng the Project
to be devel oped.

17. On February 7, 2000, the Gty Comm ssion adopted
O di nance No. 995, which annexed the Site into the Cty from
Pol k County. The City annexed the Site so that the Cty could
better control the Site’s devel opnent.

18. On July 10, 2000, the City Comm ssion adopted
Ordi nance 999, which anended the future | and use designation of
the Site under the Cty s Conprehensive Plan and future | and use
map to “Business Park Centers.” On August 28, 2000, the Florida

Department of Comrunity Affairs found the City’'s designation of

10



the Site for Business Park Centers to be “in conpliance” with
the requirements of Chapter 163, Part |1, Florida Statutes.

19. The City designated the Site for Business Park Centers
because, prior to annexation, the Site and the adjacent
Aubur ndal e Power Pl ant were designated “Business Park Center”
under Pol k County’s conprehensive | and use plan. The Cty’s
Conprehensive Plan provides that the Gty will utilize future
| and use classifications that are simlar to and consistent with
the | and use designations used by Pol k County. Consequently,
after the City annexed the Site, the City designhated the Site in
a manner that was consistent wth the County’'s prior
designation. Further, the City' s designation of the Site as
Busi ness Park Centers is consistent with the County’s
desi gnati on of Business Park Center for the |lands |ocated north
and east of the Site. For all of these reasons, the Business
Park Centers designation for the Site under the City’'s
Conprehensive Plan is appropriate.

20. Under the City’ s Conprehensive Plan, the Business Park
Centers designation authorizes |ight assenbly plants as well as
war ehousi ng. The activities conducted at the proposed Osprey
Energy Center will be consistent and conpatible with these types
of | and uses. |Indeed, the existing Auburndal e Power Pl ant
operates in a Business Park Center under Polk County’s

conprehensive | and use plan, thus denonstrating that activities
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i ke the ones proposed for the OGsprey Project are conpatible
with the Gty s Business Park Centers designation.

21. The City has adopted | and devel opnent regul ati ons
(“LDRs”) that inplenent the City's Conprehensive Plan. The
City's LDRs include zoning regul ations applicable to this case.
On July 10, 2000, the Gty Comm ssion adopted O di nance 1000,
whi ch changed the zoning classification for the Site to “Light
| ndustrial.”

22. The Gty’'s Light Industrial zoning classification
permts |ight manufacturing, processing, fabricating, storage
and war ehousi ng, whol esaling and distribution facilities. The
impacts and intensity of |and uses associated with the GCsprey
Project will be conparable to the inpacts associated with |ight
manuf acturing or processing facilities. |Indeed, the Auburndal e
Power Plant is zoned Light Industrial by Polk County. In
contrast to the Light Industrial zoning classification, the Cty
has a Heavy Industrial zoning classification, which allows such
uses as chemcal plants, pulp and paper mlls, and steel mlls.
A conbi ned cycle, natural gas-fired power plant is snmaller and
has fewer adverse inpacts than the types of uses included in the
Heavy I ndustrial classification. For these reasons, the Cty’'s
Light Industrial zoning classification is appropriate for the

Gsprey Project.

12



23. The Gty s LDRs allow “essential services” to be
| ocated in any zoning category if the project is reviewed and
approved by the Cty Conm ssion, and the project is not
ot herwi se prohibited in the applicable zoning category. The
City's definition of “essential services” expressly includes
both “structures and uses” for electric facilities.

24. |If the Cty's LDRs are applied to this case, it is
clear that the Gsprey Energy Center will provide essenti al
el ectrical services. The Auburndale Gty Conmm ssion approved
t he annexation, future |and use designation and zoni ng
classification for the GCsprey Project. Electrical power plants
are not one of the uses prohibited in the City’ s Light
| ndustrial zoning category. Thus, the Osprey Project is an
al l oned and appropriate use in the City s Business Park Centers
| and use classification and in the Cty's Light Industrial
zoning district as an “essential service.”

25. In early 2000, the Gty of Auburndale s LDRs included
ri gorous noi se standards that woul d have been difficult to
achieve at the Site for sounds in the high octave ranges.
| ndeed, the existing anbient noise |levels at the Site were not
in conpliance with the City' s noise regulations. Accordingly,
on or about March 31, 2000, a petition for a variance fromthe
City’'s noise regulations was filed with the City' s Board of

Adjustnment. On April 19, 2000, the City's Board of Adjustnent
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granted a variance for the Osprey Project. The City
subsequently repealed its noise standards and replaced themw th
the Standard Sout hern Buil di ng Code, which the Project can neet.
Consequently, a variance for sound is no |onger required.

Consi stency Wth Land Use Pl ans and Zoni ng O di nances

26. The Site is consistent and in conpliance with the Cty
of Auburndal e s conprehensive |and use plan. The Site is
consistent and in conpliance with the City of Auburndale’ s LDRs
and the applicable zoning classification. |Indeed, the Cty
anended its Conprehensive Plan and rezoned the Site specifically
to ensure that the Osprey Project would have the appropriate
| and use desi gnati ons.

27. The Site is consistent and in conpliance with the
Central Florida Regional Planning Council’s Regional Plan. The
Site also is consistent and in conpliance with the State
Conpr ehensi ve Pl an.

28. In the Prehearing Stipulation, the City of Auburndale,
Pol k County, the Florida Departnent of Conmmunity Affairs, the
Central Florida Regional Planning Council, the Florida
Departnment of Environnmental Protection, the Florida Departnment
of Transportation, the Florida Public Service Conm ssion, the
Florida Fish and WIldlife Conservati on Conm ssion and the
Sout hwest Fl orida Water Managenent District either agreed wth,

did not object to, or took no position concerning Cal pine’ s

14



assertion that the Site is consistent and in conpliance with
exi sting |l and use plans and zoni ng ordi nances.

Public Notice of the Land Use Heari ng

29. On April 12, 2000, Cal pine published a “Notice of
Filing of Application for Electrical Power Plant Site
Certification” in The Ledger, which is a newspaper of general
circulation published in Lakel and, Florida.

30. On April 21, 2000, the Departnent published a “Notice
of Receipt of Application for Power Plant Certification” in the
Fl ori da Adm nistrative Wekly.

31. On Septenber 28, 2000, the Adm nistrative Law Judge
i ssued an “Order Granting Continuance and Re- Schedul i ng Hearing”
and served a copy of this Order on all of the parties to this
proceedi ng. The Judge’s Order stated that the Land Use Hearing
woul d be conducted on January 23, 2001.

32. On Novenber 29, 2000, Cal pine published a “Notice of
Land Use and Zoni ng Hearing on Proposed Power Plant Facility” in
The Ledger.

33. On Decenber 8, 2000, the Departnent published notice
of the Land Use Hearing in the Florida Adm nistrative Wekly.

34. The public notices for the Land Use Hearing satisfy
the informational and other requirenments set forth in Section
403.5115 and Rules 62-17.280 and 62-17.281(4), Florida

Adm ni strative Code.

15



35. No party to this proceeding or nmenber of the public
has all eged that the public notices for the Land Use Hearing
were not tinely or sufficient.

CONCLUSI ONS OF LAW

36. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Sections 120.569, 120.57(1), and 403. 508.

37. Cal pine and DEP published tinmely public notice of the
Land Use Hearing, in conpliance with the requirenents contai ned
in the PPSA and Florida Adm nistrative Code Rul es Chapter 62-17.

38. Pursuant to Section 403.508(2), the sole issue for
determ nation in this proceeding is whether the Site of the
Csprey Energy Center is consistent and in conpliance with
exi sting land use plans and zoni ng ordi nances.

39. The conpetent, substantial, and uncontroverted
evi dence presented by Cal pine at the Land Use Hearing
denonstrates that the Site for the OGsprey Project is consistent
and in conpliance with the applicable provisions of the existing
| and use plans and zoni ng ordi nances, including but not limted
to the Gty of Auburndal e’ s conprehensive | and use plan, future
| and use map, LDRs and zoning classifications, and the regional

and state conprehensive | and use pl ans.
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RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is RECOMENDED that the Governor and Cabinet, sitting as
the Siting Board, enter a Land Use Final Order in this case
finding that the Site of the Osprey Energy Center is consistent
and in conpliance with the existing |land use plans and zoning
or di nances.

DONE AND ORDERED this 28th day of February, 2001, in

Tal | ahassee, Leon County, Florida.

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 28th day of February, 2001.

COPI ES FURNI SHED

David S. Dee, Esquire
Landers & Parsons

310 West Col | ege Avenue

Tal | ahassee, Florida 32301

Scott A. Goorland, Esquire

Departnent of Environnmental Protection
3900 Commonweal t h Boul evard

The Dougl as Building, Ml Station 35
Tal | ahassee, Florida 32399-3000
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St even Pal ner, P.E.

Departnent of Environnmental Protection
Ofice of Siting Coordination

2600 Bl airstone Road, Mail Station 48
Tal | ahassee, Florida 32399

Cari L. Roth, Esquire
Department of Conmunity Affairs
2555 Shumard OGak Boul evard

Suite 315

Tal | ahassee, Florida 32399-2100

Sheauchi ng Yu, Esquire

Departnment of Transportation

605 Suwannee Street

Haydon Burns Building, Miil Station 58
Tal | ahassee, Florida 32399-0458

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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